Ambiguities and Conflicts to Resolve in
Charlotte’s Land Use Regulations

Ambiguities in the Land Use Regulations and conflicts between the Town Plan and the LURs have been a significant
source of frustration for the DRB: Some examples, applicable in the Shoreland Seasonal Home Management District
(SHM):

Does the 7% maximum building coverage apply only to the dwelling, or all buildings on the lot?
How exactly is "footprint" defined — at the ground, or counting roof overhang?

How are terms like "Intensity" and "scale" defined?

When is ecological review required?

When should DRB members recuse from decisions?

Ambiguities aren't necessarily bad. It's important for the DRB to have some latitude to apply common sense when
there are unique or unusual lot conditions not explicitly addressed by the LURs. Recommendations to replace
"should" with "shall" or "must" unnecessarily curtail reasonable flexibility to apply common sense. Ambiguities could
be clarified or eliminated to increase consistency of Conditional Use (CU) review, and still leave flexibility for the DRB
to allow the perfect not to be the enemy of the good.

Town Plan versus LURs

There has been inconsistency and confusion on how to resolve conflicts between the Town Plan and the
LURs. For example:

e 150’ shoreline setback in Town Plan vs. “existing” in LUR Table 2.7.
o Current Town Plan was adopted in 2019; LURSs last updated in 2022.
o LURs have specified “existing” since 2006; previously the shore setback in LURs, 2002
and earlier, was 100’.
o There were opportunities to bring LURs into agreement with Town Plan, but that hasn't
happened.

e Planning Commission members have publicly stated that the Town Plan is aspirational, not law.
e Under State law, 24 V.S.A.§ 4401, regulations must be “in conformance with the plan.”

Possible solution: Clarify in Town Plan that the 150" shore setback applies except as stated otherwise in
LURs. Clarify in LUR Table 2.7 that the "existing" setback overrides the Town Plan.

Whether 7% maximum under a roof includes all structures or just primary dwelling: LUR Table 2.7

e The dimensional standard for Shoreland Seasonal Home Management District (SHM), Table 2.7,
specifies “Maximum Building Coverage: 7% [see (F)(7)]”

o (F)(7) says, “The alteration or expansion of an existing principal structure may be approved by
the Development Review Board subject to conditional use review under Section 5.4, provided
that: ... (a) the building footprint which is covered by a roof (including covered porches and
decks) does not exceed seven percent (7%) of the area of the leasehold it occupies.”



e The Definition section of the LURs (Chapter 10) considers any structure with walls and a roof to
be a building, regardless of use as a dwelling or a storage shed:

o Building: (1) A structure having a roof supported by columns or walls and intended for
the shelter or accommodation of persons, animals, goods, chattel or equipment; ...

o Building Coverage: That portion of the lot area which is covered by buildings and other
structures expressed, as specified, either as the sum of the area of all building
footprints, or as a percentage calculated as the sum of the area of all building footprints
divided by the lot area.

e So Table 2.7 is ambiguous whether the 7% applies to the sum of all area under a roof, or just to
the principal structure.

¢ Inthe recent Teaster CU application (DRB 23-029-CU Teaster), applicants argued that (F)(7)
means only the dwelling is subject to the 7% limit, without counting area under a roof of
outbuildings. The DRB was compelled to resolve the ambiguity in favor or the applicants. But
past practice has been to count all buildings in the 7% maximum.

Possible solution: Clarify what the maximum under a roof applies to.

Reducing Nonconformance: LUR Section 3.8 (A) Nonconforming Uses of Land & Structures, and
(B) Nonconforming Structures, (2)

e Even with the proposed changes to Table 2.7, many camps will still be nonconforming, most
often due to setbacks, roof coverage, slope, or lot coverage. Strict conformance is rarely
possible, given the small sizes of SHM lots and the terrain.

Possible solution: Language Larry Lewack has suggested (NC structures Sec. 3.8.B - new standards v1,
July 14, 2023) seeks to clarify.

Character of the Area: LUR Section 5.4(C)(2)

LUR Section 5.4(C)(2), required for SHM CU approval, requires a project to be "compatible with
the character of the area." A project can be rejected if it is found to have an undue adverse effect on the
character of the area.

o Written, clear standards don't exist (as required by State law on Conditional Uses, 24 V.S.A. §
4414 (3)(A)
o “These general standards shall require that the proposed conditional use shall not result
in an undue adverse effect on any of the following:

“(ii) The character of the area affected, as defined by the purpose or purposes of the
zoning district within which the project is located, and specifically stated policies and
standards of the municipal plan.”

o LURSs define Undue Adverse Effect (Impact) vaguely:
o A prospective impact that would result from a proposed development that violates a
clear, written community standard, including a provision of these regulations or a
specific policy of the municipal plan, with regard to whether the applicant has taken
generally available reasonable, mitigating steps to reduce such effect or impact. When



considering prospective impacts on scenic areas of high public value or other
prospective aesthetic impacts, an additional criterion to be considered is whether the
proposed development would offend the sensibilities of the average person.

Charlotte has no “specifically stated policies and standards”, nor a “clear, written community
standard”, so the determination of undue adverse effect on the character of the area is
ambiguous, and can be inconsistently applied.

Design, location, scale, and intensity cited in 5.4(C)(2) do not appear in the Definitions (Chapter
10), leaving ambiguity. (Location is defined only for Telecommunications facilities.)

Consequently, the DRB has struggled to be consistent; decisions citing character of the area,
particularly undue adverse effect, whether approved or denied, have not been specific about
criteria and standards applied to the determination.

Possible solution: Develop "specifically stated policies and standards" addressing undue adverse
effect. There is a "Quechee standard" that could be adopted.

When Ecological Review (Conservation Commission) is Required

The Town Plan and LURs do not agree:

Town Plan (2019, p. 1-66) requires use of Ecologist Site Assessment Protocol for “each site
under [development] review” and “Areas of High Public Value will be identified and prioritized”

LURs are narrower, saying that for subdivisions, the “Charlotte Conservation Commission and
other appropriate organizations should be consulted with regard to determining which
management strategies are most appropriate for particular resources.”

Possible solution: Clarify that ecological review is to be done for subdivisions, and that Conservation
Commission assessments and recommendations to the DRB are advisory and not binding. Clarify what
"development" means.

What is "Development?"

The term "development" is used throughout the Town Plan (276 times) and LURs (622 times), but
interpretation has been ambiguous whether development means any building project including
replacement; or just new structures that are not replacing existing structures; or even developing land
that is currently undeveloped. The definitions in LUR Chapter 10 refer "Development" to

“Land Development," defined as:

Land Development: Any of the following: (A) the division of a lot into two (2) or more lots; (B) the
construction, reconstruction, conversion,structural alteration, relocation or enlargement of any b
uilding or structure; (C) any mining, excavation or landfill involving more than 300 cubic yards of
material; (D) any material change in the use of any building, structure, land or extension of use of
land; or (E) installation of infrastructure or improvements including but not limited to roads,
utilities, drainage, wastewater or water.

Land Development excludes interior construction or remodeling which does not affect the exteri
or structure, or affect the water or septic requirements of the structure, or adding,
eliminating, enlarging, or reducing the size of windows and doors. See also: Subdivision



In the Town Plan, a text box (p. 1-4) gives a brief definition:

Development includes many different activities, including construction of new structures,
a change in what a building is used for, and installation of infrastructure, including
energy generation and transmission facilities.

Possible solution: Clarify whether (B) in the LUR land development definition is appropriate, as the term
"development" is generally understood, and as it is used in the Town Plan and LURs.

What is the "Footprint"?

The term "footprint" appears 30 times in the LURs, but it is not defined. Guidance from a previous
Zoning Administrator defined footprint as the outline of a building at ground level, as long as the roof
doesn't extend more than 18" beyond the foundation walls, while others have included the roof
overhang. The DRB has struggled with this when proposals are close to the maximum.

Possible solution: Add a definition of "footprint" to LUR Chapter 10. To encourage energy-efficient
extended roofs or partial roofs over southern windows and doors, define "footprint" as the outline of the
building at ground level.

Is State Shoreland Protection Approval Sufficient?

Most Thompson's Point projects require either a Vermont Shoreland Protection Registration or
Shoreland Individual Protection Permit. The State's rigorous expert review and approval (typically
bearing conditions) indicates that the applicant's plan will not have a negative impact on the shoreland
or the lake. The DRB typically requires issuance of a permit or registration as a condition of approving
CU applications. Yet it is ambiguous whether meeting State permit requirements is satisfactory and
sufficient for the Town.

Possible solution: Require Vermont Shoreland Protection Registration or Shoreland Individual Protection
Permit (as appropriate) prior to formal CU application submission, streamlining DRB review of vegetation
and erosion prevention needs and plans.

When is Recusal Necessary?

DRB members have recused from deliberating and voting on CU applications on grounds that they own
lakefront properties and could benefit from a SHM application being approved. But for many
applications, no one recused on grounds of potential benefit.

Possible solution: Clarify when recusal is required.

Is Design Review Required Outside the Historic District?

Vermont statute 24 V.S.A. § 4414 (1)(E) governs design review districts, requiring “a report describing the
particular planning and design problems of the proposed district and setting forth a design plan for the
areas which shall include recommended planning and design criteria,” and a public hearing. There is no
evidence that that occurred; in fact the Town Plan (2019, p. 1-17, Lake and Shoreline Strategies (2)) calls
for “Existing design standards for the Shoreland Seasonal Home Management District will be evaluated
and revised as necessary,” — but those appear not to exist. Key Planning Considerations (2) reads,
“Many camps on Thompson’s Point have undergone renovations in the past 10 plus years. Design



review requirements associated with development in this area are incomplete and often result in
uncertainties encountered during the development review process.”

Table 2.7 is unclear whether the Design Review Committee should review projects outside the historic
district.

Possible solution: Develop a report in compliance with 24 V.S.A. § 4414 (1)(E), and require appropriate
qualifications for DRC membership.

Respectfully submitted,
Barbara Russ & Dean Williams
280 North Shore Road

July 21, 2024



